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CHI CHESTER, KEARSARGE AND MERI DEN TELEPHONE COVPANI ES
Earni ngs I nvestigations and Petition to Consolidate
Order Approving Petition for Protective Treat nent

ORDER NO 23,542

July 31, 2000

| . BACKGROUND

The New Hanmpshire Public Utilities Comm ssion (Comm ssion)
opened an inquiry regarding the earnings | evels of Chichester
Tel ephone Conpany (Chichester) as DR 98-157, Kearsarge Tel ephone
Conmpany (Kearsarge) as DR 98-158, and Meriden Tel ephone Conpany
(Meriden) as DR 98-159, (collectively, TDS, the Conpani es or
Petitioner) in early August 1998.

On August 18, 1998 the Conpanies, which are each owned by
TDS Tel ecommuni cations, Inc., filed a petition for approval of their
nmerger into Kearsarge, to nmodify the existing extended area service
of the Conpanies, and to operate under the nanme of TDS Tel ecom
Docket No. DE 98-147 was opened and on February 18, 1999 the
Comm ssi on approved the nerger petition by Order Nisi 23,147. On
Decenber 6, 1999, the Comm ssion issued Order No. 23,358 approving a
Stipul ati on and Conprehensive Settl ement Agreenment of the Parties and

Staff regardi ng permanent rates, proceedi ng expenses and ot her
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matters.

As a part of the earnings investigation, and in concert
with its usual practice, the Comm ssion’s Finance Depart ment
conducted an audit of each of the three Conpanies. |In the course of
the audits, Staff requested to review detailed financial and other
information relating to the three Conpani es’ books and records. The
audit informati on was al so needed by Staff to anal yze the nerger
petition.

I n connection with supporting materials which the
Conpani es provided or anticipated providing in the audit, on Decenber
28, 1998 the Conpanies filed with the Conm ssion, pursuant to N. H
Adm n. Rule Puc 203.04, a Verified Mdtion for Protective Order (the
Motion) by which it sought to exenpt from disclosure, pursuant to RSA
91-A, Puc 204.05 and Puc 204.06 all of the material requested. On
Decenber 31, 1998 the Conpani es provided to Staff copies of the
mat erial for which they sought protective treatnment. Subsequently,

t he Conpani es requested simlar treatnent for additional materi al
provided in response to Staff Data Requests.

Pursuant to Puc 204.05(b), docunments submtted to the
Comm ssi on or Commi ssion Staff acconpani ed by or preceded by a notion
for protective treatnent are protected as provided in Puc 204.06(d)

until the Conmm ssion rules on the Mdtion for Protective Oder.
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TDS stated in its notion that the material for which it
sought protective treatnent included detailed trial balances,
detail ed general |edgers, accounts receivable aging, accounts payable
aging, internal audit reports, Part X allocations, federal and state
income tax returns, capital and operations budgets, detail ed payroll
records, organization charts, bank reconciliations and enpl oyee
handbook and operation procedures (the Information). In their
nmotion, the Conpanies referred to “custoner specific” information,
but provided no details as to what that information actually was.

The Conpanies further described an “enpl oyee-specific” portion of the
| nformati on as including specific wage and personal enployee

i nformation, and conpany-specific information as containing detailed
financial transactions, allocations of costs, vendor/supplier
information, incone tax returns, budgets, organization structure,
operational activities and enpl oyee policies and procedures.

TDS al l eged that the Information contained conpetitively
sensitive data that falls within the “confidential, conmercial or
financial information” exenptions fromdisclosure set forth in RSA
91-A: 5,1V and Puc 204.06, including conpetitively sensitive data for
the provision of conpetitive services.

In its nmotion TDS averred that: (1) the Information

cont ai ned custoner-specific, enployee-specific and conpany-specific
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information that is not made available to or known by the public in
t he ordinary course of the Conpani es’ business; (2) disclosure of the
custoner-specific and/ or enpl oyee-specific portions of the
| nformation (a) would be considered an invasion of privacy, and (b)
could result in potential liability to the Conpanies, its enployees
and the Comm ssion; (3) the conpany-specific information, if
di scl osed, could be used by conpetitors and outside entities to
target key areas of the business and attract custonmers and enpl oyees
away from the Conpanies, which could have a significant negative
financial inmpact on the Conpanies and could affect its rates and
service standards; and (4) the Information (a) is conpiled from
i nternal databases of the Conpanies that are not publicly avail able,
(b) is not shared with any non-enpl oyee for personal use, (c) is not
consi dered public information, and (d) is treated such that any
di ssemi nation of the Information to non-enployees is subject to non-
di scl osure requirenents.

TDS stated in its Mdtion that the Conm ssion Staff did not
take a position on the nmotion in advance of filing and that TDS did
| eave a nmessage regarding the filing for the Ofice of Consuner
Advocate but was not able to obtain their position prior to filing.
Subsequently, the Parties and Staff entered into settl enent

di scussi ons which culmnated in the Stipulation and Conprehensive
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Settl ement Agreenent Regardi ng Per manent Rates, Proceedi ng Expenses
(Stipulation), and O her Matters referred to above. Staff also
informed the Comm ssion that the Parties and Staff agreed, during
t hose negoti ati ons, that the copies of the Conpany’s records provided
to the auditors during the audit would be returned to the Conpany.
The parties and Staff al so agreed that portions of the response to
Dat a Request 20, marked confidential and related to a detail ed asset
listing, and certain material provided to Staff and OCA on Decenber
31, 1998 regarding supporting information for their settl enent
proposal, should be given protective treatnent for the reasons
provi ded by the Conpanies, as a resolution of the Conpanies’ Motion.
. COVM SSI ON ANALYSI S

We review the Conpanies’ Mtion by the standards set forth
in Puc 204.06!. Under Puc 204.06 we first determ ne whether the
I nformati on contains material of the Petitioner whose disclosure
woul d create a conpetitive di sadvantage for the Petitioner, such as
trade secrets; research or devel opnment information; details of
special contracts relating to pricing and increnental cost

information for conpetitive services; or whether the Informtion

The Mdtions for Protective Order were filed before August 24,
1999, the effective date of RSA 378:43 which nodified the R ght-
to-Know Law with respect to filings by tel ephone utilities;
therefore, this matter is herein resolved based on the law in
exi stence prior to August 24, 1999.
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contains the Petitioner’s custoner’s information that is financially
or commercially sensitive and would likely constitute an invasi on of
privacy. Then we determ ne whether the Information has becone
general public know edge or is published el sewhere. The Conm ssion
will grant confidential treatnent to the Information it finds neets
these criteria, provided the outconme of the balancing test, described
bel ow, weighs in favor of non-disclosure. Petitioner’s custoners’
information will be treated as protected if not otherw se made public
and if disclosure would constitute an invasion of privacy.

Under the bal ancing test which we apply in this situation,
t he Comm ssion nust al so consider any benefit to the public from
requi ring disclosure of the Information. |In this instance the Staff
must not only conduct its audit, it nmust issue a final report to the
Commi ssion on the audit in which it justifies its findings with
respect to many areas of the Conpanies’ financial accounting and
reporting. A significant public interest is served by providing
access to the process by which the Comm ssion investigates and sets
rates for public utilities which it regul ates.

Public utilities are required to provide sone |evel of
public disclosure of their finances to preserve the openness of and
mai ntain confidence in the regulatory process. This is particularly

true where true conpetition does not exist in the provision of
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services, as is the case in this instance.

The Commi ssion Audit Staff must be permtted to use the
| nformati on as necessary in preparing its final report to the
Conmmi ssion. Such use should attenpt, however, to mnimze disclosure
of any conpetitively sensitive information that may exist within it.
The investnment of the public utility in its sensitive financial and
strategic information should not be unnecessarily and unfairly
er oded.

In this instance, we find that the audit information
i ncl udes material which would otherw se be protected under the
standard set forth in RSA 91-A and Puc 204.05 and 204. 06. We al so
find, however, that the Petitioner did not neet its burden in
establi shing which specific portions of the Information are
proprietary. This was due, in part, to the circunstances by which
the material canme into the possession of the Audit Staff. The
mat eri al provided was furnished to the Audit Staff by the conpanies
as an accommodation to avoid the necessity of Audit Staff having to
review the material at the Conpanies' places of business. Thus, this
mat eri al would not normally be found at the Conm ssion's offices, and
woul d, therefore, not require a protective order to prevent its
di scl osure pursuant to RSA 91-A. Now that the audit is conpleted and

the matter settled, and after a |l engthy period during which there
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were no requests fromthe public or interested persons to review the
material, we find that the proposal by the Parties and Staff to
return this material to the Conpany to be a reasonabl e approach under
t he circunstances.
We find that the other information provided in response to
Staff data requests and provided in the course of the proceedi ng does
contain confidential information that nmeets the requirements of N H
Adm n. Rule Puc 204.06 (b) and (c). The Conpani es have nmet their
burden in establishing that this information constitutes
conpetitively sensitive information such that the Conpanies will be
pl aced at a conpetitive disadvantage on its disclosure. Based on
t hese facts, under the bal ancing test we have applied in prior cases,
e. g., Re New Engl and Tel ephone Conmpany (Auditel), 80 NH PUC 437
(1995); Re Bell Atlantic, 83 NH PUC 84 (1998); Re EnergyNorth Natural
Gas, Inc.,83 NH PUC 96 (1998), we find that the benefits of non-
di sclosure in this instance outwei gh any benefit to the public of
di sclosure that may exist. The Information should be exenpt from
public disclosure pursuant to RSA 91-A:5,1V and N.H Adm n. Rul e
204. 06.
Based upon the foregoing, it is hereby
ORDERED, that TDS's Mdtion for Confidential Treatnment is

APPROVED in part in accordance with the above discussion; and it is
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FURTHER ORDERED, that the copies of the Conpany records
provided to the Conmm ssion Audit Staff shall be made avail able to the
Conpanies to retrieve on or after August 31, 2000, but no later than
Sept enber 15, 2000 in accordance with Puc 204.06(h)(1) or they wll
be destroyed by the Commi ssion; and it is

FURTHER ORDERED, that this Order is subject to the ongoing
authority of the Conm ssion, on its own notion or on the notion of
Staff, any party or any other nember of the public, to reconsider
this Order in light of RSA 91-A, should circunstances so warrant.

By order of the Public Utilities Conm ssion of New

Hanmpshire this thirty-first day of July, 2000.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Conmm ssi oner Conmi ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary






